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You have roz%uested an oninion ag tﬂpﬂﬁﬁéﬁgﬁ.igﬁ?{ Gg?ggﬂm.

Senabte D411 lios 21 entiilod "in ict relating to perdona
end paroles; Lipogln; condltiong with respoet therctoy,
end acending Chapter 1238, Hevised code of 1923, by adding
Sectlon 5&20ae" ' :

- we wlll flrst considor the act ro fer as it places
lizltations on tho power Of paroleos In the case of Stoto
Ve Cuperlor Court, Z0 Arlze 332, 246 Pace 1083, senorally
lmovn ag tho {lns casg, our Supieo Courd hold tisd tho
governor has 1o povor Lo relcase prisoncrs on parole as

the parole povier rosted exclusivoly in the hends of the

Board of Pardona and Poroloss or brevity this labbor
govornmontel ajoney will be roferr:d to Int ho cowrse of
this opinion as tho Dooxle Theo povicr to parolo was vosted
in the board wder vections 1450, 1451 end 1452 Ponal ode
of 10135, roonacted as Loctiong 5320, 5301 and 5322 .ovised
Code of 1020e¢ &1l these soctionsg eve owlinary lo;islative
enactnentis end are not Initletlve or roferondun neasuros
approved by the peoploe fHence tho leojisloture noy suend
the somo fron tlmo to tine and lepislete gonorally as to
the boardts power with roforonce to parolege

Lowover, whon va conslier tho limitations atterpted
to be placed by tho leslalaturo In Cennte D11l loe 71 on
commitatlong; a moro sorious quostlon arisscse Theo vord
canrutatlon 1s defined Ly Bouvierts Laew Dlctlonery as “the
change of a punlolmont to whilch a person hns beon condermoed
into a less sovore once" In Iz Parte Jancs, 1 Neve 39, 323,
tho courd defined a cormutation as followas '

- ®A comutation 13 o change of ono puniskment mowm
to the law for anothor énd difforont puniolment also
Imown to tho law." o

Undor our constltution the power of cormutatlon 1s vestad

in the governor, uectlon 5 of <rtlele V, Arlzonn Conatifue
tlon meddsas ' |
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"The Govornor shnll havo powor to grant repriovos,
corzmtatlons and perdong, aftor convictlons, for all
of fenses oxceopt trocson and cases of irpeachrient, upon
such conditlons wmnd with such restrlctlons and 1inltae
tions as may be provided Ly lawe"

- In 1014 at tho penoral oleoctlon thero wap adopted by the
poople a reforondun moagure lmovm o9 louse D111 Lice 1 (Third
Spoclel Sosslon, irst Leslolature)e “hils reforendimy enache
ment ercetod a Lourd of pardons wnd paroles, defined 1ta
poworsa, wnd Inposed llmltatlons on tho povernorts oicht to
grant comrmbetionsg, repricves and pardonse It provided thab
thls Dourd should be corprlsed of the attorney goncral, the
suporintendont of public Instruction, and a oitizon noubor

© who should bo shalrone The portlon of the referrod measure
deslignated thoroln ag 1220 readss

fThe Covermor has pover to grant ropriovos, corrius
tatlons and purdons, efter convictlon, for all offensos,
excopt troason and cages of lrmecaclmend, upon such cone
diblong and with such rostrletlons and linittotions as Lo
ney think pz*o?or, subjJoct to tho rogulatlons provided in
thls chaptors” ' -

Sectlon 1200 of the referondun measure, with roforence to tho
board of purdons and paroles so croated, provides

"5u1d board ghall havo exclualvo nowver to nass upon
and rocorvend eonrloveg, corTmMoLtong, DOsOLed ol poz

dong, and no ron2dovo, COMMLGLLON, DOVOLO 07 ravion fiall

be pirunted by Tho Govormon unlogs Gho oo Las Lionh boon
rocorvionded Dy gald boavde 1l epplicubions noco for row
prieves, coitmtstlons, paroles ocnd nerdons nade to tho
Goveimor shall be at once transnitiocd by the Covermer to
the chalrmun of the gsaid bourd, and the said Loard ohall
retum the name vith thoelr rocommendation to the CGovornore

Sections 1200, 1237, 1288 and 1200 doal purtlcularly with the
procodure necossary to be followed by tho bosrd and tho povernor
in gronting pardongse  Soctlon 1200 provides the board siwell
bave tho power to nake such miles and rojulations not inconsige
tont with law ao it may doen propor for tha conduct of ita
businesos '

711 of the 1014 roforondun moasure is printed without
any change in the lovisoed uode of 1928, sane appoaring thore
as Chaptor 1il, Gectlon 5215 to 5223 inclusives Tho fact
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that no chango was mado ot tho time of the adoption of the
1928 Codo Indlccltaa thoet tlho Code Cormilssioner and tho
1027-23 loglalebture vore $ully advised that tho 1914 moasuve
was not oubjoot to rovision or anendment by tho leglslaturoe

In tho gonoral olootlon of 1014 the pooplo adophed a
eonstitutlonal amendmont which now appeara in the constitutlon
as Socblon 8, Part 1, friicle IV of sald conabitublone Sald
Sectlon § rouds as follovgs :

_ . "Ihe vote povier of the Covernor, or the povcr of tho
Leslslature, to roposl or rend, oholl not extond £o
Inltlative or ioicrencwt mofsures tnnpoved O & notorlby
voto o0i tae cuallifed elcctorgen

In tho cago of “illerd ve Iubbs, 30 Arlze 417, 240 Pace 32, our
suprono wourt had under coaslderatlon the effoct of thla cone
stltutlonal ancndnent of 101de Chantor 82 of tho Speclal
Sesslon of 1912 was befove the courbe Thils chonter hod boen

& rofcerendu noasure adoptod Uy the peooplo liove bep S5, 10126
The roforendum act of 1912, hovevor, had beon reonacted by

the lojislatuie In the 1013 Pennl vodo end it secems thot

there wes no linltution on tho power of tho le_laluture Lo
emond or appeal a eoforondun or Inltilablve measure until tho
adoptlon of loctlon 6, Port 1, ifrticle IV vhich adoption becone
effoctlve locerbor 8, 1914s Shoroforo as tho lolslatlion In=
volved in thot cuge exlsted on socembor 8, 1014 by virtue of
the roenactnont by the leploloburve roth-» than mndeyr the
orisinal cuthority of the pooplo, tho court held that it could
be amonded, ropouled or changod subsoquent to 101lde Lo foar g
relatlvo to our dlgcusglon however, {ho court maltes tho follov=
Ing very sisniflcant statonent with rospoct to sald vhaptor 82
adopted Ly the poople in 19123

"The act of 1012 derived its aubhiority from the vote
£ the poople on IlGverbor Bih of thut voar, enndy had cuch
act_venalned In forco until Decenbor Sth, 1914, thooo 1a
no cueavion it conldd not havo hoon chtiyod DY Lho 16 fne
latuvge ‘ . - D

It 13 thorefore cloar from the Nillard cage thot this constle
tutlonal anendnent of 1914 foruldding & logislaturae to cmend h
or repeal a reforondun measure nrotocted all reforondunl ricasures
adopted prlor to 1014 wilch wero stlll in offoct wlon tho cone=
stitutlonal anondnent wag adopted Docombor 8y '1014s it follows
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that eg rofersendun meagures nprlor to the 1014 conatisutional
anendnent and stlll In effect aro protoctod Ly 1t from oneonde
ment Gt a mousure such wa the perdcon wnd perolo moasule
adopted by the peopls in Hovenbor 1014 af the same eloction
that thls conotlbublional wnzndmont woes adopted ls protoctnd
by tho cuonduaente 0 are (hwrefose of the £lmm opinlon thob
tho anondmont of 1914 (Coctlen G, Paxd 1, ifriilcle iV iviz
Conste) protecta the pardon and perole bosrd low from anends
ment or repoal Ly tho le lulaturcs

Some rofierence to Zectlon 6, Part 1, ifrtlcle 4, of
Arizona Constitublon 1s made 1In caso of chride ve Horby,
200 race 435 (irize) In thot coge the Court in Alscuasing
Sectlon 14 of Part 1, Article 4, of our constltutlon, salds

"It (Coction 14) does not epply to initlatod or
roforred necesuwros approved by tho votors, for subdivi-
sion G oxprosoly deprlvog theo Lejlalaturo of the right
to enscht rmwasvwreg affectling theome" :

The only cuosbion renalning 1at Doos Soneto 2411 loe 21
adopted by the 19I0 loslsloture asmend thils ori inal pordon
and parole board law approved by tho poople in 1914¢%

Vig doslro to ¢«ldl particular attontlon to tectlon 1205
in the 1914 law abovo cuotede Aa bofore statod wnder Section
8, irtlcle V of ifzizone sonstitution tho governor hns a righs
to grant combtetlons, reprioveos and pardons subject to only
such liludtatlons «o nay be Lrpogod by lawe Cection 1280 im-
poscs as tho golo l1imitation on tiila potior that tlhe Lourd of
pardons and parolca must f£ingh recomond to hlm such roprlevo,
coxmtation or pardone Tha povier of the poopla te irpoge such
8 linitation on tho constitubtlionad »ight of the governor In
tho promiscs was upheld Ly our Suprono vourd In the case of
Lalrd ve Cluis, 16 Hrlze 021, 147 Pace 730e It w1ll be noted
that the poople by tholr doliboerato cnactrmont have placod no
limitatlons on tho governor excepbt thot theo bLoord of pardong
and paroles rust f£irst malte a recommondution that the actlon
bo tokene Tho last gsontonsa of Soction 1205 hus narticular
alnlllcance In t:1lg casde Ib provides all o-nlldctlona
maua for roprloves, corrwmuabions, puroles and poxxlang nade
to tha govornmor shall be abt once transnlited by tho governop
to tho chalraen of valdd board, amd the sald board shall rolwzn
the same with 1ta rocormoendotion to tho govoimore It 1s the
clear Intontion of thils sectlion wo bollove thint applic:tiona
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for ronriove, commtetion or pordon shioll bo ot onso pro«-
senbed to the board end it olwdl lrmedliutoly procood Lo
consldar the natisz uqa nake o recomondabion to Lho jovemore

Inder the veforondwmt act of the pooplo In 1014 tho bourd

of pardons end paroles 1s created and by scid Soctlon 1205
clven wlindted power to rocormend corrubitlon n, DOLCLOS,
roprlaves ud vardong o LLo [ovVoiTore  Culr upienQ vourt has
held that the refercense to porcles 13 nob ’n’O"o'" 7 in the

10 slalatlion as the sovernor has no pox or of *:a”olo end honeo
Section 1265 pl.r.as only o zepriovea, corrmbitions end pars
dOI‘lBo -Jbabe v. ul‘.‘,‘e-"o... JO&L’U’ UO 4—..”2. u\..'o, n‘AU .a « 10L|./‘
Vo arc of tlae £im: opinion thet Zencte 5111 81 consbliutes an
a-enduont of lectlion 1205 of tho refevendum monsvre of 1014
by reason of the Tect that 1t tokes away tho pounr of the board
of 1 ruoas and parolog to recormend cormboblong wnbil tho oxe
p‘f\in Zon of thao rniadrnm Lo Pixnd b.‘r the court in 4«2'3 jnr'?‘cg
mont and senberce rondored LY I n:tainat tiio person wh -080
releaso or coxmbabion s .,oauh*o. supthemeoro, Jencte 8211
2l ameouds tho soetlon by nraventing the booad fron sliving Lne
medlate considoration to appli cobiong fom \,or",ubauo;.as medo
to tho govornor asd at oaco t"m adttod lj Ll Lo the toard
for conaidcr.tione A dolInlio portion of the pouar granted
by the poople in loctlon 1405 of the mf‘o*mod ricagure of 1014
to the board of purdons and poaroles to male Pecormondstlons
138 aebrozated by tils neow le, Jlslatione

Farthermoro, tlo «ovo*no"’s powor is Mrmonsely curtalled
by Senate 5111 21 In this: Tho Lovermor wder tlie 1914 lay
may not “l’t-nu a cory l\ludt o wlegs 1t ls recormonded by th
board and “onato 2111 Pl expreasly pronlinlts the bosnd froa
malking such a recormendation ab all watid tho "*‘7*1;1.*;?331 toim
fixed by tl:e courv hay oxplrode Thorofors indirectly the
gove*nov 8 con: Jtimt_ma_ povier la suspon uod altosother to

nalie eny cormmbotlon in any caso wnbil cuch mintwm torm hag

oeen BorveQe Tiils cevialnly allfacha Lho novey ceunted to
_ I

both the gjovoemor wnd the bouxd wnder Lechion ,’335 of tho
1014 law ead uolon subsbanblod waendient thorcole Undop
Seotlon 1220 of tho 1014 law, tho povornor Ag afilrmatlvely
slvon by tho peeple full powor to grond roprlovesg, sorrubos
tiong and purdons ”"ubjocu to tho repulati ong M‘oa’ od in
tiils chentore” Lo vesypects Cully sunit thib tho 1o 2ol tuo
may not anond t.uo laws Lo nwlo tho . ovcmo“'s po‘;or “in thds
rogpect subjoct to othor 2o wlubions and lindtubiong not con=
tuinod in ‘cho 19014 law u’tliout tiio approval of the pooplee
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Vo furthermore call ationtlon to tho last tvo sonbtencos
of subdivlislon (a) of tenste D11 los 21, which voads

"iny nomber of the bowxd of pardons and paroles §
w20 shall violatio the »roviaions of thls soction siall )
be guilty of a nilsdercanor, and upon conviction Lumrisoned
iIn tho cownby jall not rmoro tlcen sl nonthg, fined not
worg than one ticusand dollars, or Loths 118 offl:-o
sknll alno be daclerod vacend, sud Lo shnll foraver Lo
ineli;ible to 1old auy publlc offlico."

In ow opinion thosae nrovisions oo o merber of tho boerd of
pardons and paroles guilty of a mlpdemicanor fop cxercloing the
powcrs exprogaly conierred by the 1014 roferendum ach e optod
Dy the peoplee such provisions clso provido a furthor penalty
that the nomboprls offl:e be doclurod vacant end ho shall be
forover Inolislble to hold any publlc office if ho violitos
the provislons of tho acte &% 1o our opinion theb Soaabe
0111 loe 21 cortalnly doos elfect tho 1014 law adopted Ly tho
people mnd lg en anendnent thoreto as well os an ebrosation
of a portion tioreof.

Ve therefore ave of the opinlion thet Sencte 5111 Hoe 21
by roascn of 1lts applisetion to comrmibetions conbrovenss the

“provisiang of tection 6, Part 1, irticle IV of fricona C O

stitutlon In that 1t enends tho roferencm 1oasuro of 1014
croating the board of pardons and paroles and dofining 1ts
powors and granting the sovemor wnlimitod povier o nallo corm
mtatlons on a rocommendetion of such boerdse it 1s our fure
thor opdnion that the referendun measure of 1014 1oy be only
anended or repealed by the vote of the pocplee

It appesrs to us also thet the title of sald ack is de=
fectlve iIn thet 1% is stuted to be an sob roletin-~ to nerdons
end purolea and ilmmogla;: canditlong with roanect ihicrotoe
Hotilng s stutod in thio $itle as to corrmsatlionge 0 are
thoroforo of tho opinion that tho titlo of the act violaton
the nrovisions of Lectliom 13, Part 2y irtlcle IV of srizama
conatliution In that the body of the act dools with @ sube
Joct not exprossed In tho tihlee 4Tho ack also cbraces a
subloct other than one ernressed in tho title 11 4bob it 1ow
podoa cortaln penal sprovisicns for a violatlen of blic GCU g
walle tho £1tlo to tho act rmales no refewenca to o violution
of tho provisiong of sald Senate L4112 e
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Traating tnia opdy
nattor, wo ave
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nion nay be of some service in the

Vory truly youray

LIN 077, I3, SR
Laslstent ittorney Oonoral
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